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Court of Appeals of the District of Columbia 


No. 4531. 

I 

United States of America ex Rel. Emma Coburn, 

i 7 

Appellant, j 

vs. i 

I 

Hubert Work, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. 

! 

No. 71004. | 

I 

I 

United States of America ex Rel. Emma CoSurn, 

Plaintiff, 

vs. 

Hubert Work, Secretary of the Interior, Defendant. 

United States of America, j 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington^ in said’ 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the abov^-entitled 
cause, to wit: [ 


1—4531a 
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1 Petition for Writ of Mandamus. 

0 

Filed December 21,1925. 

In the Supreme Court of the District of Columbia. 

At Law. 

Xo. 71004. 


United States of America ex Rel. Emma Coburn, 

Plaintiff, 

vs. 

Hubert Work, Secretary of the Interior, Defendant. 

To the Supreme Court of the District of Columbia: 

Plaintiff states as follows: 

1. The relator, Emma Coburn, is a citizen of the United 
States and a resident of the State of Wisconsin, and plain¬ 
tiff brings this suit in her right. 

2. The defendant, Hubert Work, is a citizen of the United 
States and a resident of the District of Columbia, and is 
sued as Secretary of the Interior of the United States. 

3. The plaintiff states that under the provisions of the 
Act of January 14, 1889 (25 Stat. 642) entitled, “An Act 
for the Relief and Civilization of the Chippewa Indians in 
the State of Minnesota’’ all the different bands or tribes 
of Chippewa Indians in the State of Minnesota ceded to the 
.Government all their reservations in that state not needed 
for allotments, except portions of the White Earth and Red 
Lake reservations. Said Act provided that, after allot¬ 
ments, the remaining lands were to be sold and the money 
thus accruing was, under Section 7 of the Act, to be de¬ 
posited in the Treasury of the United States to the 

2 credit of “all the Chippewa Indians in the State of 
Minnesota” as a permanent fund to draw interest at 
the rate of five per cent per annum for the period of 50 
years. Part of the interest was to be paid annually to 
heads of families and orphans for their use, part to all 
other classes of Indians, and the remainder, one-fourth, 
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I 

to be devoted to the establishment and maintenance of free 
schools for the Indians. At the expiration of 50 years the 
permanent fund was to be divided and paid to “all of said 
Chippewa Indians and their issue then living, jin cash, in 
equal shares.” 

4. The plaintiff further states that by a provision in the 
Act of May 18,1916 (39 Stat. 123,135) the Secretary of the 
Interior is authorized “to advance to any individual Chip¬ 
pewa Indian in the State of Minnesota entitled 1 ! to partici¬ 
pate in the permanent fund of the Chippewa Indians of 
Minnesota one-fourth the amount which would now be com¬ 
ing to said Indian- under a pro rata distribution of said 
permanent fund.” The plaintiff further states that the Act 
of April 14, 1924 (Public No. 82—68th Congress) the Sec¬ 
retary of the Interior is further authorized “tjo pay, out 
of any moneys belonging to the Chippewa Indiajns of Min¬ 
nesota, such amounts as he may find due any j person of 
Chippewa blood, whose names may have been erroneously 
omitted or stricken from the Chippewa annuity rdlls, or who 

have been or mav hereafter be found entitled to enrollment 

* 

for annuity payments authorized by Section 7 of the Act of 
Congress approved January 14, 1889 (25 Stat. 6^2).” 

5. The plaintiff further states that in jhe Act of 
3 Congress approved June 7, 1897 (30 Stijit. L. 62), 
it is provided that all children born of aj marriage 
heretofore solemnized between a white man and an Indian 
woman by blood and not by adoption, where sjiid Indian 
woman is at this time or was at the time of her death recog¬ 
nized by the tribe, shall have the same rights and'privileges 
to the property of the tribe to which the mother belongs, 
or belonged at the time of her death by bloo^l, as any 
other member of the tribe, and no prior act of Congress 
shall be construed as to debar such children of su{*h right. 

6. That the relator Emma Coburn was boi[n at Su¬ 
perior in the State of Wisconsin on December 17, 1856; 
that relator was enrolled within a year after j her birth 
with the Fond du Lac band of Indians, the trib^ to which 
her mother belonged, by blood, and was given! her first 
annuity on the 29th day of September A. D., jI857 as a 
recognized member of said Fond du Lac Band of (Chippewa 

Indians; that thereafter relator received annually her 

I 

i 

i 

I 


4 


U. S. OF A. EX EEL. EMMA COBURN VS. 


share of said annuities for eighteen consecutive years or 
until October 13, A. 1). 1874 at which date the annuities 
payable to said Fond du Lac Band of Chippewa Indians ex¬ 
pired by limitation in the Treaty of September 30, A. D. 
1854. (10 Stat. L. 1109.) That her mother was Angelic 

Fregeau, a Chippewa Indian woman of the Fond du Lac 
Band of Chippewa Indians, by blood and not by adoption, a 
recognized and enrolled member of the Fond du Lac Band 
of Chippewa Indians, as appears by the annuity rolls of 
payments made to said Indians, on file in the Department of 
the Interior, under the Treaties of October 4, A. D. 1842 (7 
Stat. L. 591), and September 30, 1854, (10 Stat. L. 
4 1109); that her father was Charles Fregeau, a white 

man who married Angelic prior to 1850, when re¬ 


lator was born. 

7. The plaintiff further states that the relator applied 
to the Secretary of the Interior to be enrolled with the Fond 
du Lac band of Indians in Minnesota and to be permitted to 
participate in the distribution of the funds belonging to 
said Indians as provided and authorized by Section 7 of the 
Act of Congress approved January 14, 1889 (supra) but 
was rejected. 

8. The plaintiff further states that relator is unable to 
state the exact amount of accrued annuities which is now 
due her in the premises and, therefore, prays that this court 
require the said Secretary of the Interior to state said 
amount in his answer herein, which shall stand as the 
amount to be paid to the plaintiff. 

Wherefore plaintiff prays that a rule be made and issue 
from this Honorable Court directed to the said Honorable 
Hubert Work, Secretary of the Interior, directing the said 
Honorable Hubert Work, Secretary of the Interior, to 
show cause whv a writ of mandamus should not issue com- 
manding the said Honorable Hubert Work to cause to be 
paid to the relator her share of annuity payments author¬ 
ized by Section 7 of the Act of Congress approved January 
14,1889 (35 Stat. 642). And for such other and further re¬ 
lief in the premises as shall seem just and proper. 

EMMA COBURN, 

Relator. 


DENNISON WHESLOCK, 

Of Counsel. 
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i 

5 State of Wisconsin, 

County of Douglas, ss: 

Emma Coburn, being first duly sworn on oaj;li, says that 
she is the relator above named; that she has heard read the 
foregoing complaint and knows the contents thereof; that 
the same is true of her own knowledge. 

EMMA COBURN. 

I 

Subscribed and sworn to before me this 15 (flay of Dec., 
1925. | 

[seal.] EUCLID L. JOHNSON, 

Notary Public . 

Rule to Show' Cause . 

Filed December 21, 1925. j 

I 

* * •* * * * i * 

Dennison Wheelock, counsel for the plaintiff ip. the above 
entitled cause, having moved the court that 1 a rule be 
granted, to be served on the Honorable Hubert Work, 
as Secretary of the Interior, the defendant herein, com¬ 
manding him to be and appear before the courf, either in 
person or by an attorney of this court, within! such time 
as the court may deem proper, to show cause, if any he has, 
why a mandamus should not be awarded, directed to the 
said Honorable Hubert Work, Secretary of tl^e Interior, 
commanding him to cause to be paid to relator, Emma 
Coburn, her share of annuity payments authorized by Sec¬ 
tion 7 of the Act of Congress approved Januaijy 14, 1889 
(25 Stat. 642). j 

6 Now, on motion of said counsel for the plaintiff, 
this 21st day of Dec., 1925, it is ordered that the 

defendant show cause on the 21st day of Jany.,jl926, why 
the relief prayed for should not be granted. It | is further 
ordered that a copy of the rule be served upon tjie defend¬ 
ant within 5 days from the date hereof. 

By order of the Court. | 

WILLIAM HI|TZ, 

Justice. 

i 
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Marslial 's Ratu rn . 


Served a copy of the within rule on Hubert Work person¬ 
ally 1/4/26. 

E. C. SNYDER, 

U. S. Marshal. 

F. 


Answer. 

Filed January 19, 1926. 


The defendant in the above-entitled cause for answer 
to the petition and by way of return to the rule to show 
cause says: 

That he admits all of the allegations of fact in each para¬ 
graph of plaintiff’s petition except those of paragrapli 8 
which allege that some amount is due the plaintiff as accrued 
annuities and expressly denies that any amount is due her. 

Further answering, defendant avers that neither the said 
plaintiff, her mother, nor any of plaintiff’s ancestors, was 
a member bv blood or otherwise, of anv of the bands of 
Chippewa Indians in Minnesota as constituted at the 
7 time of the passage of the acts mentioned in the peti¬ 
tion or at the time of the creation of the trust from 
which the annuities that relator demands, accrued, and that 
she is not now and never has been, nor was her mother, 
ever a resident of the State of Minnesota. 

He further states that whether plaintiff’s name was er¬ 
roneously omitted from the roll of Chippewa Indians en¬ 
titled to said annuity payments is a matter involving ques¬ 
tions of law and fact within the exclusive jurisdiction of 
the defendant to determine; that he has given plaintiff 
full opportunity to be heard, has considered and determined 
both the law and the material facts and has found that 
under the law and facts she is not entitled to enrollment as 
a member of the Fond du Lac Band of Chippewa Indians 
in Minnesota for the purpose of participating in the dis¬ 
tribution of land or money belonging to said tribe of In- 
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dians, and her name was not erroneously omitted from said 
roll. 


For the information of the court, defendant states that 
those enrolled Indians in the State of Minnesota entitled 
to annuities such as are claimed by this plaintiff have each 
drawn the sum of $848.25, covering a period '.beginning on 
the — day of-, 1891, and continuing to this date. 

Wherefore, having made full answer to tliej petition and 
due return to the rule to show cause he prays;that the rule 
may be discharged, the petition dismissed, and that he be 
permitted to go hence without day with his reaisonable costs 
herein. I 

HUBERT WORK, 


0. II. GRAVES, 

Alton y for Plaintiff . 


Secretary of ti\e Interior. 

I 

i 


8 ITuoert Work, Secretary of the Interior, being 

lirst duly sworn says that he is the respondent in the 
above-entitled cause, that he has read over tip foregoing- 
answer by him subscribed and is acquainted with the con¬ 
tents thereof; that he is informed that the matters of fact 

7 r 

therein set forth are true and he believes them to be true. 

HUBERT W0RK, 
Secreary of th§ Interior. 

I 

i 

Subscribed and sworn to this 16th dav of Jaiiuary, 1926. 

* i * 

Before me 

[seal.] W. BERTRAND ACKERl, 

Notary Public in and fffr the 

District of Columbia. 

Stipulation. 

Filed February 19, 1926. j 

* # $ # * * | * 

I 

The parties to the above-entitled action hereby stipu¬ 
late that the following are all the material facts jipon which 
the case shall be submitted to the court: j 

1. The defendant, Hubert Work is Secretary'! of the In¬ 
terior under the Government of the United Stafes. 
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2. Emma Colburn whose correct name is (Coburn) is a 
citizen of the United States and a resident of the State of 
Wisconsin. 

3. That plaintiff, Emma Colburn was born at Superior 
in the State of Wisconsin on December 17, 1856. She was 
enrolled within a year after her birth, as a member of the 

Fond du Lac band of Chippewa Indians, the tribe to 

9 which her mother belonged by blood, and received 
her first annuity as such on the 29th day of Septem¬ 
ber A. D. 1857. Thereafter she received annuallv her share 

•/ 

of annuities belonging to said band for 18 consecutive years, 
or until October 15, 1874, at which time the annuities pay¬ 
able to said band expired by limitation of the treaty of Sep¬ 
tember 30, 1854 (10 Stat. 1109). 

4. The mother of Emma was Angelic Fregeau'a Chip¬ 
pewa Indian of the Fond du Lac band of Chippewas by 
blood, recognized and enrolled as a member thereof, as ap¬ 
pears from the annuity rolls of payments made to said In¬ 
dians, on file in the Department of the Interior under the 
treaties of October 4, 1842 (7 Stat. 591), and September 30, 
1854 (10 Stat. 1109). 

5. The father of Emma Colburn was Charles Fregeau 
a white man who married Angelic prior to 1856. Angelic 
died in 1888. 

6. Neither the plaintiff Emma Colburn nor her mother 
Angelic Fregeau, nor any of plaintiff’s ancestors was 
recognized, enrolled or otherwise connected with any of 
the bands of Chippewa Indians in Minnesota, as the same 
were constituted at the time of the passage of the acts set 
forth in this stipulation, or at the time of the creation of the 
fund from which plaintiff now demands to be paid annuities, 
and neither plaintiff nor her mother is now, nor has ever 
been a resident of the State of Minnesota. 

7. That heretofore the plaintiff applied to the Secretary 
of the Interior to be enrolled with the Fond du Lac band 
of Chippewa Indians in Minnesota, and to be permitted 

to participate in the distribution of the funds belong-' 

10 ing to said Indians under section 7 of the act of Con¬ 
gress approved January 14, 1889, but was rejected 

upon a finding by the Secretary of the Interior that claim¬ 
ant, Emma Colburn, was not entitled to enrollment as a 
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member of said band of Chippewa Indians in Minnesota, 
for the purpose of participating in the distribution of land 
or money claimed by her. j 

8. That in the act of Congress approved June 7, 1897 
(30 Stat. 62), it is provided that all children born of a 
marriage heretofore solemnized between a white man and 
an Indian woman by blood and not by adoptiojn, where said 
Indian woman is at this time or was at the time of her death 
recognized by the tribe, shall have the same rights and 
privileges to the property of the tribe to which the mother 
belongs, or belonged at the time of her death 1 by blood, as 
any other member of the tribe, and no prior acj of Congress 
shall be construed as to debar such children cjf such right. 

9. That by a provision in the act of May 18, 1916 (39 
Stat. 123, 135), the Secretary of the Interior is authorized 
“to advance to any individual Chippewa Indiaii in the State 
of Minnesota entitled to participate in the perlcnanent fund 
of the Chippewa Indians of Minnesota ono-fourth the 
amount which would now be coming to said Indian under a 
pro rata distribution of said permanent fundi” That by 
the act of April 14, 1924 (Public No. 82—68tji Congress) 
the Secretary of the Interior is further authorised “to pay, 
out of any moneys belonging to the Chippewa Indians of 
Minnesota, such amounts as he may find due ] any person 

of Chippewa blood, whose names may have been er- 
11 roneously omitted or stricken from the Chippewa 
annuity rolls, or who have been or mav hereafter be 

^ ' i 

found entitled to enrollment for annuity payments author¬ 
ized by Section 7 of the act of Congress approved January 
14,1889 (25 Stat. 642).” “ j 

10. That those Indians lawfully enrolled in tjhe State of 

Minnesota, entitled to annuities under the aetjs set forth 
herein, and which correspond to the annuities jelaimed by 
this plaintiff, have each drawn the sum of $843.25, covering 
a period beginning in the year 1891 and ending j January 1, 
1926. • 1 

DENNISON WHEELOck, 

Attorney [or Plaintiff . 

0. H. GRAVES, I 

Attorney for Defendant. 
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Supreme Court of the District of Columbia. 

Tuesday, September 7, 1926. 

Session resumed pursuant to adjournment, Mr. Justice 
Hitz presiding. 

* ****** 


This cause came on for hearing and was argued by At¬ 
torneys for the respective parties upon the petition, rule to 
show cause, answer and agreed statement of facts. 

Whereupon the same having been considered, and the 
Court being fully advised in the premises, it is ordered that 
the rule to show cause, be, and the same is hereby dis¬ 
charged, and the petition dismissed. 

Wherefore it is considered and ordered that the petitioner 
take nothing by this action, that respondent go hence 
12 without day, be for naught held, and have and re¬ 
cover of petitioner his costs in this behalf to be taxed 
by the Clerk; for which let execution issue. 

From the foregoing judgment the petitioner by his said 
Attorney, in open Court, notes an appeal to the Court of 
Appeals of the District of Columbia, whereupon the maxi¬ 
mum of an undertaking for costs is hereby fixed in the sum 
of one hundred dollars, with leave to deposit Fifty dollars 
in lieu thereof. 

Sept. 7th, 1926. 


Memorandum. 

September 10, 1926.—Undertaking on Appeal approved 
and filed. 

Assignment of Errors . 

Filed September 10, 1926. 
****:*## 

1. The Court erred in finding and holding that Angelic 
Fregeau, the mother of Emma Colburn, was not a Chip¬ 
pewa Indian of the Fond du Lac band of Chippewas, by 


11 


HUBERT WORK, SECY. OF THE INTERIOR. 

blood, recognized, at the time of her death, 4 s a member 
thereof. 

2. The Court erred in not taking judicial xjiotice of the 
fact that the Fond du Lac band of Chippewa Indians were 
located, as a band, by the treaty of September 3Q, 1854 (Art. 
2) (10 Stat. 1109) in the State of Minnesota, and are there 
now as beneficiaries of the Act of Congress approved Janu¬ 
ary 14, 1889 (25 Stat. 644). | 

3. The Court erred in deciding that relator was 
13 properly and legally excluded by respondent from 
participation in the distribution of the annuity funds 
provided by Section 7 of the Act of January ^4, 1889 (25 
Stat. 644). i 

4. The Court erred in dismissing relator’s petition for 
the Writ of Mandamus and in • entering final judgment 
thereon. 

DENNISON WHEELOCK, 

Attorney for Appellant. 

i 

Designation of Record. i 

i 

Filed September 10, 1926. | 

i 

i 

# * * * * # I • 

I 

The Clerk of the Court will please prepare ai transcript 
of the record in the above entitled cause, and include therein 
the following: I 

1. The Petition. j 

2. Rule to show Cause. 

3. Answer. 

4. Stipulation of the Facts. j 

5. Decree. ! 

i 

6. Assignment of Errors. 

7. Bond on Appeal (Memo.). 

8. This designation. | 

DENNISON WHEELOCK, 

Attorney for Appellant. 

Service of a copy of the above designation acknowledged 
this 9th day of Sept., 1926. j 

0. H. GRAVES, 
Attorney for Appellee. 


r 
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14 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing pages 
numbered from 1 to 13, both inclusive, to be a true and cor¬ 
rect transcript of the record, according to directions of 
counsel herein filed, copy of which is made part of this 
transcript, in cause No. 71004 at Law, wherein United 
States of America, ex rel. Emma Coburn is Plaintiff and 
Hubert Work, Secretary of the Interior, is Defendant, as 
the same remains upon the files and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 28th day of October, 1926. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4531. United States of America ex rel. Emma Coburn, 
appellant, vs. Hubert Work, Secretary of the Interior. 
Court of Appeals, District of Columbia. Filed Nov. 18, 
1926. Henry W. Hodges, clerk. 
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(|ourt of ^peals of ihe district of (|fllnml>ia. 

October Term, 1926. 


No. 4531. 


I 

No.-Special Calendar. 


United States of America, ex rel Emma Coburn, 

Appellant , 

! 

vs. 

Hubert Work, Secretary of the Interior . 


Appeal From the Supreme Court of the District of Col¬ 
umbia. 


BRIEF FOR APPELLANT . 


STATEMENT OF THE CASE. j 

i 

Under the provisions of the treaty of September ,30, 
1854 (10 Stat. 1109), the Chippewas of Lake Superior 
ceded to the United States all the lands theretofore 
owned by them in common with the Chippewas of the 
Mississippi. The United States agreed to, and did, set 
apart several tracts of land for the use of the Chippewas 
of Lake Superior, among which vras one of one hun¬ 
dred thousand acres for the Fond du lac band, on the 
St. Louis River in the present State of Minnesota. 

Under the provisions of the Act of January 14, 1889 
(25 Stat. 642), “all the different bands or tribes j of 
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Chippewa Indians in the State of Minnesota ” includ¬ 
ing the said Fond du lac band, ceded and relinquished 
in writing all their title and interest in and to their 
several reservations in the State of Minnesota, in¬ 
cluding the reservation set apart for the use of the 
Fond du lac band under the treaty of September 30, 
1854. Section 7 of said Act provided that all the 
money accruing from the disposal of the land obtained 
from the different bands or tribes mentioned shall be 
placed in the Treasury of the United States to the 
credit of “all of the Chippewa Indians in the State of 
Minnesota” and draw interest at the rate of five per 
centum per annum, payable annually in cash in equal 
shares to the heads of families and guardians of or¬ 
phan minors for their use; and one-fourth of said in¬ 
terest is payable annually in cash in equal shares per 
capita “to all other classes of said Indians” and the rest 
for schools. 

Emma Coburn, appellant, relator below, who was a 
recognized and an enrolled member of the Fond du lac 
band of Chippewa Indians under the treaty of Sep¬ 
tember 30, 1854, which created the reservation after¬ 
wards disposed of under the Act of January 14, 1889, 
applied to the Secretary of the Interior, under authority 
of the Act of April 14, 1924 (43 Stat. 95), to be per¬ 
mitted to participate in the annual distribution of the 
interest accruing on the deposit of the principal re¬ 
ceived from the disposal of the Fond du lac and other 
Indian reservations as aforesaid. Her application 
having been rejected by the Secretary of the Interior, 
she applied to the Supreme Court of the District of 
Columbia for the writ of mandamus, which was de¬ 
nied. 

The facts of the case are contained in the following: 
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STIPULATION. | 

I 

The parties to the above entitled action hereby stipu¬ 
late that the following are all the material facts i^pon 
which the case shall be submitted to the Court: 

1 

1. The defendant, Hubert Work, is Secretary of j the 
Interior under the Government of the United States. 

i 

i 

i 

2. Emma Colburn (whose correct name is Coburn) is 
a citizen of the United States and a resident of ithe 
State of Wisconsin. 

I 

I 

1 

3. That plaintiff, Emma Colburn, was born at Su¬ 
perior, in the State of Wisconsin on December |17, 

1856. She w^as enrolled within a year after her bitth, 

| 7 

as a member of the Fond du lac band of Chippewa 
Indians, the tribe to which her mother belonged I by 
blood, and received her first annuity as such on £he 
29th day of September A. D. 1857. Thereafter she 
received annually her share of annuities belonging to 
said band for 18 consecutive years, or until October 15, 
1874, at which time the annuities payable to said band 
expired by limitation of the treaty of September 30, 
1854 (10 Stat. 1109). 

I 

I 

4. The mother of Emma was Angelic Fregeau, a 
Chippewa Indian of the Fond du lac band of Chfp- 
pewas by blood, recognized and enrolled as a member 
thereof, as appears from the annuity rolls of payments 
made to said Indians on file in the Department of the 
Interior under the treaties of October 4, 1842 (7 Stit. 
591), and September 30, 1854 (10 Stat. 1109). j 

I 

j 

5. The father of Emma Colburn was Charles File- 

I 

geau, a white man who married Angelic prior to 1856. 
Angelic died in 1888. 
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6. Neither the plaintiff, Emma Colburn, nor her 
mother, Angelic Fregeau, nor any of plaintiff’s ances¬ 
tors was recognized, enrolled or otherwise connected 
with any of the bands of Chippewa Indians in Minne¬ 
sota, as the same were constituted at the time of the 
passage of the Acts set forth in this stipulation, or at 
the time of the creation of the fund from which plain¬ 
tiff now demands to be paid annuities, and neither 
plaintiff nor her mother is now nor has ever been 
a resident of the State of Minnesota. 

7. That heretofore the plaintiff applied to the Secre¬ 
tary of the Interior to be enrolled with the Fond du lac 
band of Chippewa Indians in Minnesota, and to be per¬ 
mitted to participate in the distribution of the funds 
belonging to said Indians under Section 7 of the Act of 
Congress approved January 14, 1889, but was re¬ 
jected upon the finding by the Secretary of the Interior 
that claimant, Emma Colburn, was not entitled to en¬ 
rollment as a member of said band of Chippewa Indians 
in Minnesota, for the purpose of participating in the 
distribution of land or money claimed by her. 

8. That in the Act of Congress approved June 7, 
1897 (30 Stat. 62), it is provided that all children born 
of a marriage heretofore solemnized between a white 
man and an Indian woman by blood and not by adop¬ 
tion, where said Indian woman is at this time or was at 
the time of her death recognized by the tribe, shall have 
the same rights and privileges to the property of the 
tribe to which the mother belongs, or belonged at the 
time of her death by blood, as any other member of the 
tribe, and no prior Act of Congress shall be construed as 
to debar such children of such right. 
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9. That by a provision in the Act of May 18, If) 16 

(39 Stat. 123, 135), the Secretary of the Interior is 
authorized "to advance to any individual Chippewa 
Indian in the State of Minnesota entitled to partici¬ 
pate in the permanent fund of the Chippewa Indikns 
of Minnesota one-fourth the amount which would r{ow 
be coming to said Indians under a pro rata distribu¬ 
tion of said permanent fund.” That by the Act! of 
April 14, 1924 (Public No. 82—68th Congress), {.he 
Secretary of the Interior is authorized "to pay, out of 
any moneys belonging to the Chippewa Indians of Min¬ 
nesota, such amounts as he may find due any person 
of Chippewa blood, whose names may have been er¬ 
roneously omitted or stricken from the Chippewa An¬ 
nuity rolls, or who have been or may hereafter be fouiid 
entitled to enrollment for annuity payments authorized 
by Section 7 of the Act of Congress approved January 
14, 1889 (25 Stat. 642).” j 

I 

10. That those Indians lawfully enrolled in the State 

of Minnesota, entitled to annuities under the Acts set 
forth herein, and which correspond to the annuities 
claimed by this plaintiff, have each drawn the sum bf 
$848.25, covering a period beginning in the year 1891 
and ending January 1, 1926. j 

Dennison Wheelock, I 

’ i 

Attorney for Plaintiff . 

i 

0. H. Graves, ! 

Attorney for Defendant. 


I 

I 


i 
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ASSIGNMENT OF ERRORS. 

1. The Court erred in finding and holding that 
Angelic Fregeau, the mother of Emma Colburn, was 
not a Chippewa Indian of the Fond du lac band of 
Chippewas, by blood, recognized at the time of her 
death as a member thereof. 

2. The Court erred in not taking judicial notice of 
the fact that the Fond du lac band of Chippewa In¬ 
dians were located, as a band, by the treaty of Sep¬ 
tember 30, 1854 (Art. 2) (10 Stat. 1109), in the State 
of Minnesota, and are there now as beneficiaries of the 
Act of Congress approved January 14, 1889 (25 Stat. 
642). 

3. The Court erred in deciding that relator was 
properly and legally excluded by respondent from par¬ 
ticipation in the distribution of the annuity funds 
provided by Section 7 of the Act of January 14, 1889 
(25 Stat. 642). 

4. The Court erred in dismissing relator’s petition 
for the Writ of Mandamus and in entering final judg¬ 
ment thereon. 


i 


7 I 

I 

ARGUMENT. I 

I 

i 

I. The treaty of September 30, 1854 (10 Stat. 1109\, lo¬ 
cated the Fond du lac band of Chippewa Indians ip the 
State of Minnesota. As a band they are still located 
there, having become merged with u all the Chippewa 
Indians in the State of Minnesota ” under the Act of 
January 14 , 1889 (25 Stat. 642). 

1. Under the terms of the treaty of September 30, 

1854, the Chippewas of Lake Superior ceded to the 
United States all the lands then owned by therja in 
common with the Chippewas of the Mississippi, lying 
east of a certain boundary line therein mentioned. 'jThis 
boundary line was wholly in what is now T the Statie of 
Minnesota. The United States agreed to set apart land 
withhold from sale, for the use of the Fond du lac bjand 
of Chippewa Indians, a tract of land containing jone 
hundred thousand acres, east of the boundary ;line 
mentioned, on the St. Louis River, but all within Said 
State of Minnesota. 1 

i 

l 

2. Under the provisions of the Act of January 14, 

1889, “all the different bands or tribes of Chippewa 
Indians in the State of Minnesota,’ 7 including the said 
Fond du lac band, ceded and relinquished in writing 
all their title and interest in and to their several reser¬ 
vations in the State of Minnesota, including the reser¬ 
vation set apart for the use of the Fond du lac band of 
Chippewa Indians under the treaty of September 30, 
1854. i 

i 

I 

i 

j 

3. Section 7 of the Act last mentioned provides tftat 
all the money accruing from the disposal of the lapd 
obtained from the different bands or tribes of Chip¬ 
pewa Indians in the State of Minnesota shall be placbd 
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in the Treasury of the United States to the credit of 
“all the Chippewa Indians in the State of Minnesota” 
and draw interest at the rate of five per centum per 
annum, payable annually in cash in equal shares to the 
heads of families and guardians of orphan minors for 
their use; and one-fourth of said interest is payable 
annually in cash in equal shares per capita “to all other 
classes of said Indians” and the rest for schools. 


4. It is stipulated that: 

“Emma Colburn (Coburn) was born at Superior 
in the State of Wisconsin on December 17, 1856. 
She was enrolled within a year after her birth, as a 
member of the Fond du lac band of Chippewa 
Indians, the tribe to which her mother belonged by 
blood, and received her first annuity as such on 
the 29th day of September A. D. 1857. There¬ 
after she received annually her share of annuities 
belonging to said band for 18 consecutive years, or 
until October 15, 1874, at which time the annuities 
payable to said band expired by limitation of the 
treaty of September 30, 1854 (10 Stat. 1109).” 

and that 

“Neither the plaintiff, Emma Colburn, nor her 
mother, Angelic Fregeau, nor any of plaintiff’s 
ancestors was recognized, enrolled or otherwise 
connected with any of the bands of Chippewa In¬ 
dians in Minnesota, as the same were constituted 
at the time of the passage of the Acts set forth in 
this stipulation, or at the time of the creation of the 
fund from which plaintiff now demands to be paid 
annuities, and neither plaintiff nor her mother is 
now nor has ever been a resident of the State of 
Minnesota.” 




I 


I 

I 


5. This stipulation gives to the act of appellant! and 
her mother in not moving to Minnesota the charac¬ 
teristics of “ abandonment of tribal relations. ”| In 

i 

1854 the band moved to Minnesota to possess the land 
set apart by the Government for their use. jThe 
mother, Angelic Fregeau, did not go with them, but 
married a white man and remained in Wisconsin.! In 
1856 appellant was born of the marriage theretbfore 
solemnized, but she never went to live in Minnesota, 
either. Presumably, if the rest of the band had ne¬ 
glected to remove to Minnesota in the same wayj the 
law might have been resolved in favor of the right of 
the government to dispose cf the Minnesota reservation 
as it did under the Act of January 14, 1889, w r itl|LOut 
reference to said band, especially in view of the fact 
that no impediment was set in the path of any menjLber 
of the Fond du lac band of Chippewa Indians from 
going on the reservation at any time from 1854 to 1^89. 
But the inference clearly capable of being drawm ftom 
the suggestion, is wholly dissipated by the fact that jthe 
Fond du lac band of Chippewa Indians did movej to 
Minnesota, and are there now, and that the reservation 
set apart for their use by the treaty of September 30, 
1854, w r as relinquished to the United States with their 
consent as a band. Unless, therefore, it is held that 
appellant in 1889, her mother having died in 1888, had 
lost her membership in the Fond du lac band of Chip¬ 
pewa Indians by reason of having abandoned her tribal 
relations, it is a conclusion of law that she was a cPn- 
senting party in the negotiations for the cession of the 
land under the Act of January 14, 1889, notwithstand¬ 
ing she was not living in Minnesota. There are several 
cogent reasons for this. \ 

i 

6. In the first place Congress used the term “ Fond ^lu 
lac band of Chippewa Indians” to designate the class for 


i 
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whose use the reservation in Minnesota was set apart. 
Under this designation, the person seeking benefit must 
first be an Indian , then he must be a Chippewa Indian, 
and lastly he must be a Chippewa Indian of the Fond 
du lac band of Chippewa Indians. Under the stipula¬ 
tions it is admitted that Emma Coburn was recognized 
as a member of the Fond du lac band of Chippewa 
Indians. It is admitted she abandoned her tribal re¬ 
lations but she could not and never will abandon the 
blood which makes her a Chippewa Indian of the Fond 
du lac band of Chippewa Indians. Blood is what makes 
her an Indian. The words “Chippewa” and “Fond 
du lac” simply designate the band to which the blood 
relates. Standing alone they confer no benefit. They 
are merely marks of identity. This she can not change 
or abandon. She may abandon her tribal relations, 
she may w~aive her privileges as an Indian but she 
never can destroy her identity as a Chippewa Indian 
of the Fond du lac band of Chippewa Indians. And 
these are the Indians Congress meant when it set 
apart the Minnesota reservation in 1854. They are the 
same Indians who consented to the relinquishment in 
1889. In that year they became merged with “all the 
Chippewa Indians in the State of Minnesota.” As 
pointed out this reservation was granted to the Fond du 
lac band of Chippewa Indians. Undoubtedly, as a 
member of the band, Emma Coburn had the right to 
reside on the reservation if she chose to at any time 
after her birth. This right she did not inherit from her 
mother. It was a privilege granted to her by law, 
personally, as a Chippewa Indian of the Fond du lac 
band of Chippewa Indians. The right was statutory, 
which could not be taken away except by another law 
repealing it. The only thing appellant inherited from 
her mother was her Chippewa Indian blood, by reason 


solely of which she became a Chippewa Indian of the 
Fond du lac band of Chippewa Indians. ( Besaw vs. 
Work, 6-2d Fed. 694.) As such she had the legal 
right to consent to the relinquishment of her reserva¬ 
tion with the direction that the fund accruing frpm the 
disposal of the land shall be placed in the treasury of the 
United States to the credit of “all the ChippeVa In¬ 
dians in the State of Minnesota 77 to be held as ai tribal 
fund for fifty years, the interest alone to be subject to 
payment annually. In thus consenting did Emnjia Co¬ 
burn leave herself out? ! 

i 

i 

i 

I 

I • 

II. Emma Coburn has the same right to participate in the 
distribution of the funds of Minnesota Chippewa In¬ 
dians under the Act of January 14, 1889, that she had 
to participate in the annuities of Minnesota Chippewa 
Indians under the treaty of September 30, 1854 • | 

1. The following Acts of Congress sustain this yiew: 
The Act of March 3, 1875 (18 Stat. 402), madfe an 
Indian born in the United States “who has abandoned 
or may hereafter abandon his tribal relations 77 eligible 
to settle a homestead under the public land laws of the 
United States, and expressly 

l 

I 

“Provided, that any such Indian shall be en¬ 
titled to his distributive share of all annuities, 
tribal funds, and other property, the same as 
though he had maintained his tribal relations!; 77 

i 

l 

This eliminates the defense that she did not maifitain 
her tribal relations. If tribal relations were required 
in the treaty of 1854 or in the Act of January 14, 1889, 
they are ineffective as to her. ( Oakes vs. United 
States, 172 Fed. 305.) Furthermore, Emma Coburn 
became a citizen of the United States under the |Act 
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of February 8, 1887 (28 Stat. 390). That Act so far 
as it is relevant here provides: 

“And every Indian born within the territorial 
limits of the United States who has voluntarily 
taken up, within said limits, his residence separate 
and apart from any tribe of Indians therein, and 
has adopted the habits of civilized life, is hereby 
declared to be a citizen of the United States, and 
is entitled to all the rights, privileges and immuni¬ 
ties of such citizens, whether said Indian has been 
or not, by birth or otherwise, a member of any 
tribe of Indians within the territorial limits of the 
United States without in any manner impairing 
or otherwise affecting the right of any such In¬ 
dian to tribal or other property.” 

That Act, and others, show a settled policy to en¬ 
courage Indians to abandon Indian life and embrace the 
white man’s civilization. It had been the rule to limit 
benefits to tribal Indians only; in many treaties In¬ 
dians who took land on the public domain, away from 
the tribe, were cut off from further participation in 
annuities. The Act of March 3, 1875, in effect, elimi¬ 
nated the requirement that tribal relations be main¬ 
tained, as a condition precedent to tribal membership, 
just as the treaty of 1854, by omission, had done for the 
Fond du lac band of Chippewa Indians. In 1887 the 
United States conferred citizenship upon Emma Coburn 
in consideration of her living apart from any Indian 
tribe, and declared the rights so gained were wholly in 
addition to her Indian rights which subsisted neverthe¬ 
less unimpaired. Forty years aftenvards she is told 
that she forfeited her right to participate with other 
Chippewa Indians of the Fond du lac band of Chip¬ 
pewa Indians, in the distribution of their annuities, 
because of living apart from the band. Obviously it is 


I 
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i 

i 

i 

not a question of power in Congress to merge the Chip¬ 
pewa Indians of the Fond du lac band and their property 
with “all the Chippewa Indians in the State of Minne¬ 
sota 77 and their property, and to designate “all the 
Chippewa Indians in the State of Minnesota 77 as the 
holding tribe of all the tribal funds accruing from the 
disposal of land ceded to the government undqr the 
Act of January 14, 1889, but whether in doin^ so it 
intended to repudiate the essential purpose Of the 
Acts of March 3, 1875, and February 8, 1887^ We 
maintain there was no such purpose and a judgment 
that decrees such repudiation was made by Congress 
in the Act of January 14, 1889, must be reversed. 

I 

2. Then the Act of June 7, 1897 (30 Stat. 62). The 
stipulation herein admits that Angelic Fregeauj, ap¬ 
pellant's mother, was a recognized member of the 
Fond du lac band of Chippew^a Indians; that she mar¬ 
ried a white man prior to 1856; that in that year 

i 

Emma Coburn was born to such marriage; that Angelic, 
the Indian mother, died in 1888. In the absence of any 
evidence to the contrary, the fact that Angelic Fregeau 
was recognized under the treaty of 1854 compels a 
finding that she was recognized by the tribe at the 
time of her death. (Vezina vs. United States ,! 245 
Fed. 411.) There, again, in view of the facts andjlaw, 
Emma Coburn is entitled to “have the same rijghts 
and privileges to the property of the tribe to which the 
mother belongs or belonged at the time of her ddath, 
by blood, as any other member of the tribe 77 “as if she 
had maintained her tribal relations. 77 The Act re¬ 
quires the mother to be Indian by blood, recognized 
by the tribe, because before a child can be classified as 
an Indian it must have Indian blood; this it can not in¬ 
herit from an adopted parent. Emma Coburn, hav- 


i 
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ing inherited Chippewa Indian blood of the Fond du lac 
band, through her mother, is entitled to “have the same 
rights and privileges’ 7 —not like her mother, but “as 
any other member of the tribe.” These several acts 
wipe out the contention that tests other than that of 
blood may be set up to defeat the rights of Indians to 
share in annuities given them by law under a blood 
designation, alone; the purpose of Congress to let the 
Indians go wherever they will, in search of surround¬ 
ings and environment which will promote their civili¬ 
zation, would be defeated by permitting it to be done, 
and we submit it should not be done unless authorized 
or required in specific terms by the Act which calls 
for the determination. If a white man’s child, who 
may have never even seen Indians, but is simply a child 
by an Indian mother, may not be debarred from tribal 
rights because it has Indian blood, is not it confirmative 
of our contention that blood alone is the test on the 
question of tribal membership? On the ground that 
Emma Coburn is a member by blood of the Fond du 
lac band of Chippewa Indians, now forming a part of 
“all the Chippewa Indians in the State of Minnesota,” 
we respectfully submit, that the judgment appealed 
from must be reversed with directions to issue the writ 
as prayed. 

Dennison Wheelock, 
Attorney for Appellant. 
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i n the Court of Appeals of the District of 

Columbia i 

January Teem, 1927 j 


No. 4531 I 

I 

United States op America, ex rel. Emma Colburn, 

appellant 

v. | 

i 

Hubert Work, Secretary of the Interior, 

appellee 

BRIEF OF APPELLEE 

i 

I 

_ i 

I 

I 

THE DECISION OP THE LOWER COURT i 

l 

| 

The appellant, Emma Colburn, was denied by 
the lower court the right to participate in the fund 
created by the act of January 14, 1889 (25 Stat. 
642), for the benefit of “all the different bands or 
tribes of the Chippewa Indians in the State of 
Minnesota.” (Tr. page 10.) 

STATEMENT OF THE CASE 

Her father was a white man; her mother of 
Chippewa blood; but neither appellant nor her 
parents were ever residents of the state of Mirme- 
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sota; they were at all times residents of Wisconsin. 
Neither appellant, her mother nor her grandmother 
were ever recognized tribal Indians in Minnesota 
and none of them were ever occupants of any In¬ 
dian reservation therein; they were enrolled and 
recognized Fond Du Lac Chippewas in Wisconsin. 

Never having lived in Minnesota, having contin¬ 
uously maintained their permanent residence and 
tribal affiliation in Wisconsin from a period ante¬ 
dating the passage of the Act of 1889, they can not. 
be “temporarily absent” nor ‘‘Chippewa Indians 
in Minnesota.” 

Reference is made to the opinion of the Solicitor 
of the Department of the Interior of February 
29th, 1924, upon which the Secretary of the Interior 
acted in denying the application of appellant for 
enrollment. This opinion is attached hereto and 
made a part of this brief; reference is also made to 
the brief of the Secretary of the Interior in the case 
of Work v. Gouin, No. 4521, this court, as the dis¬ 
cussion there is pertinent to the question under con¬ 
sideration here. 

The lower court was right in its conclusion here¬ 
in, and should be affirmed. 

E. O. Pattekson, 

Solicitor for the Department 

of the Interior . 

O. H. Graves, , 
Assistant to the Solicitor . 




Department of the Interior, 

Office of the Solicitor, ! 

Washington , February 29, 1924. 
The honorable the Secretary of the Interior. 

My Dear Mr. Secretary: My opinion is re¬ 
quested in re application of Mrs. Emma Fregeau 
Coburn for enrollment with the Fond Du Lac fBand 
of Chippewa Indians in Minnesota. 

The Chippewa Indians, composed of various 

i 

bands, originally occupied and claimed an extensive 
territory including lands now within the States of 
Michigan, Wisconsin, and Minnesota. By numer¬ 
ous treaties the Indians ceded to the United States 
a large part of their claimed territory, specific res¬ 
ervations within such territory being set apart and 
established for the respective bands. The claim of 
Mrs. Coburn is to membership and consequent rights 
in the Fond Du Lac band of Chippewas of Lake 
Superior, whose diminished reservation is in the 
State of Minnesota. She was bom in Wisconsin in 

i 

territory then occupied by that band. The treaties 
particularly pertinent to the instant case are the 
following: 

By treaty of July 29,1837 (7 Stat. 537), the cjhip- 
pewas ceded a tract of country the boundaries of 
which are specifically described. These lands Were 
within Wisconsin and Minnesota. In consideration 

i 

of the cession the United States agreed to make 
to the Chippewa Nation certain annual payments 
for the period of twenty years. It was provided 
in Article 5: 
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The privilege of hunting, fishing, and 
gathering the wild rice upon the lands, the 
rivers, and the lakes included in the terri¬ 
tory ceded, is guaranteed to the Indians, 
during the pleasure of the President of the 
United States. 

By treaty of October 4, 1842 (7 Stat. 591), the 
Indians ceded to the United States another tract of 
country the boundaries of which were also speci¬ 
fically described. In consideration of this cession 
the United States agreed to pay the Indians 
certain sums of monev annuallv for twenty-five 
years and also allow a certain sum for the satis¬ 
faction of their debts within the ceded district. 
It further provided: 

Article II. The Indians stipulate for the 
right of hunting on the ceded territory, with 
the other usual privilege of occupancy, until 
required to remove by the President of the 
United States, and that the laws of the 
United States shall be continued in force, 
in respect to their trade and intercourse 
with the whites, until otherwise ordered by 
Congress. 

Article III. It is agreed by the parties 
to this treaty, that whenever the Indians 
shall be required to remove from the ceded 
district, all of the unceded lands belonging 
to the Indians of Pond Du Lac, Sandy Lake, 
and Mississippi bands, shall be the common 
property and home of all the Indians, party 
to this treaty. 



■ X ‘ •’ 




The following order was issued by the President 
of the United States on February 6,1850: 

The privilege granted temporarily io the 
Chippewa Indians of the Mississippi by the 
fifth article of the treaty made with them on 
the 29th of July, 1837 “of hunting, fishing, 
and gathering wild rice upon the lands, the 
rivers, and lakes included in the territory 
ceded 7 ’ by that treaty to the United States; 
and the right granted to the Chipjpewa 
Indians of the Mississippi and Lake Su¬ 
perior, by the second article of the treaty 
with them of October 4th, 1842, of hunting 
on the territory which they ceded by that 
treaty, “with the other usual privileges of 
occupancy until required to remove by the 
President of the United States,” are hereby 
revoked; and all of the said Indians renam¬ 
ing on the lands ceded as aforesaid ar0 re¬ 
quired to remove to their unceded lands. 

By treaty of September 30,1854, (10 Stat., 1109), 

• ,*.■ -V • • fc.’ : 

the Chippewa Indians ceded to the United Spates 
still another part of their territory, the boundaries 

i 

of the ceded lands being specifically described. In 
consideration of the cession the United Spates 
agreed to set apart and withhold several reserva¬ 
tions for several bands of the tribe, among such 
reservations being one for the Fond Du Lac Band 
in the present State of Minnesota, the tracts s 6 re¬ 
served being described. It was further agreed |hat 
the United States would, when necessary, define the 
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reserved tracts by actual survey. Among other 
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tilings the President was authorized in his discre¬ 
tion to assign to each head of a family or single 
person over 21 years of age 80 acres of land for his 
or their separate use and upon each occupant be¬ 
coming capable of transacting his own affairs to 
issue patents for the lands assigned to him with 
restrictions as to the power of alienation. The 
President was also authorized to make rules and 
regulations as to the disposal of the assigned lands 
in ease of the death of the head of a family or single 
person occupying the same, or in case of abandon¬ 
ment by them. 

In further consideration and payment for the 
country ceded by the treaty of September 30,1854, 
the United States agreed to pay the Chippewas of 
Lake Superior annually for the term of 20 years 
certain stated sums, including the payment of a 
further sum of money as the Chiefs in open council 
might direct to enable them to meet their existing 
just engagements. “The United States will also 
furnish a Blacksmith and assistant with the usual 
amount of stock, during the continuance of the an¬ 
nuity payment, and as much longer as the Presi¬ 
dent may think proper at each of the points herein 
set apart for the residence of the Indians, etc.” 
And it was provided in Article II of the Treaty: 

All annuity payments of the Chippewas of 
Lake Superior shall hereafter be made at 
L’Anse, Lapointe, Grand Portage, and on 
the St. Louis River; and the Indians shall 
not be required to remove from the homes 


herein set apart for them. And stich of 
them as reside in the territory hereby ceded 
shall have the right to hunt and fish therein 
until otherwise ordered by the Presidents 

i 

It was provided in Section 8, of the act off May 
29, 1872 (17 Stat. 165, 190), which appropriated 
eighteen of the twenty installments as per the 
treaty of September 30, 1854: j 

That with the consent and concurrence of 
those bands of the Chippewa Indians of 
Lake Superior, located on Lac de Flaipbeau 
and on Lac Court Orielles, and also of the 
Pond Du Lae band of said Indians, ex¬ 
pressed in open council in the usual manner, 
the Secretary of the Interior be, and hereby 
is, authorized to remove the said bands of 
Indians from the tracts of lands which were 
set apart for them respectively and withheld 
from sale for their use, in accordance with 
the third and fourth clauses of the second 
article of the treaty between the United 
States and the Chippewa Indians of Lake 
Superior and the Mississippi concluded 
September thirtieth, eighteen hundred and 
fifty four, and, to locate said bands of In¬ 
dians upon the tract of land set apart by the 
second clause of said article for the La¬ 
pointe band of said Chippewa Indians! 

i 

4 4 The United States Agent reported consent of 
the Fond Du Lac Chippewas and attempted tljieir 

removal. Most of the band refused to remove, 

• | ' 

alleging they had never consented. The Lac de 
Flambeau and Lac Court Orilles bands refused 

25823—27-2 | 




8 


their consent. No further attempt was made to 
carry the act into effect.” Boyces Indian Land 
cessions, 857. 

It is alleged by Mrs. Coburn that she was born 
in December, 1856, at Superior, Wisconsin; that 
her grandmother was Josette LaFave and her 
mother Angelique LaFave Fregeau, a Chippewa 
Indian of one-half blood, bom at LaPointe, Wis¬ 
consin, and who came to Superior in 1853; that her 
father was Charles Fregeau, a white man; that her 
mother was a member of the Fond Du Lae band of 
Chippewa Indians and received annuities and other 
benefits with said band until the last payment in 
1874 under the treaty of 1854. It appears that the 
grandmother, Josette LaFave, was also the wife of 
a white man and that the mother, Angelique LaFave 
Fregeau, and certain unnamed children, one of 
whom presumably was Mrs. Coburn, were carried 
on the rolls and received annuities under the treaty 
of September 30, 1854, for a number of years. 
Apparently none of the family named ever 
removed to the Fond Du Lac Reservation in Min¬ 
nesota set apart for that band, or if they did, their 
stay was of short duration. At the time Mrs. 
Cobum was born, Superior, Wisconsin, was in ter¬ 
ritory occupied by the Fond Du Lac band of Lake 
Superior Chippewas ceded to the United States. 
She has lived virtually all her life in the vicinity 
of the place of her birth. 

The application of Mrs. Cobum for enrollment 
is made under the act of January 14,1889 (25 Stat. 





642), entitled an act for the relief and civilisation 

i. 

of the Chippewa Indians in the State of Minnesota. 
Consequently the effects of the provisions of that 
act must necessarily control the disposition <|>f her 
application. The act provides for the appointment 
of a commission to negotiate with “all the different 
bands or tribes of Chippewa Indians in the State 
of Minnesota” for the cession and relinquishment 
of all their reservations in that State except so 
much of the Red Lake Reservation and the White 

I 

Earth Reservation as in the judgment of the Com- 

i > 

mission shall be necessary “to make and fill the 
allotments required by this and existing acts.^ It 
further provides that the cession and relinquish¬ 
ment shall be deemed sufficient as to each of said 
several reservations such as the Red Lake Reserva- 

^ i 

tion if made and assented to in writing by a desig¬ 
nated portion of “a band or tribe of Indians oc¬ 
cupying and belonging to such reservation,” and 
shall be sufficient as to the Red Lake reservation 
if made and assented to in like manner by a like 
portion of “all the Chippewa Indians in Minne¬ 
sota”; that for the purpose of ascertaining whether 
the proper number of Indians participate ini the 
cession and relinquishment and of making the allot¬ 
ments and payments mentioned in the act, arf ac¬ 
curate census of each “tribe or band” shall be n|iade 
by the Commission; that as soon as the census shall 

i 

be taken and the cession or relinquishment be| ob¬ 
tained and be approved by the President “all of 
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said Chippewa Indians in the State of Minnesota, 
except those on the Red Lake Reservation/’ shall 
* * * be removed to and take up their resi¬ 
dence on the White Earth Reservation,” and there¬ 
upon allotments in severalty shall be made to the 
Indians on said Red Lake Reservation and to “all 

i 

the other of said Indians” on the White Earth 
Reservation, “in conformity with” the act of Feb¬ 
ruary 8, 1887 (24 Stat. 388) ; that any of the In¬ 
dians “residing on” any of said reservations may 
in his discretion take his allotment in severalty 
on the reservation “where he lives” at the time the 
removal provided for in the act is effected instead 
of “being removed to” and take up such allotment 
on White Earth Reservation; and, that all money 
accruing from the disposal of the ceded lands after 
deducting all expenses shall be placed in the Treas¬ 
ure of the United States to the credit “of all the 
Chippewas in the State of Minnesota” as a per¬ 
manent fund to draw interest payable annually for 
a period of fifty years, the interest and permanent 
fund to be expended for the benefit of said Indians 
as stated in the act. The cession and relinquish¬ 
ment were obtained in the manner prescribed in 
the act and were approved by the President March 
4, 1890. House Ex. Doc. No. 247 (1st Sess., 51st 
Congress). 

The contention of Mrs. Coburn among other 
things is that she did not lose or forfeit her rights 
with the Fond Du Lac band by continuing to reside 
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in Wisconsin in view of her Chippewa blood and 
the fact that prior to the act of January 14, 1889, 
she was borne on the annuity rolls of the band for 

V * J 

many years and recognized as a member thejreof; 
and also in view of the treaty provision above set 
out granting certain privileges to the Indians on 
the ceded territory until they were required tp re¬ 
move therefrom, especially as the ceded territory 
occupied by the Fond Du Lac band was situated in 
Minnesota where the reservation for that band was 
established as well as in Wisconsin. It is further 
urged that the language employed throughout the 
act of Januaiy 14,1889, 44 in the State of Minnespta ’ 7 
describing those Chippewa Indians entitled to the 
benefits of said act, is not of material significance 

• ’ i 

in determining rights thereunder but is a designa¬ 
tion used as a matter of convenience in view o t the 
fact that the ceded territory was in both Wisconsin 
and Minnesota; that the real test under all circum¬ 
stances for determining the individual rights is 
found in the following provision in the act fori ob¬ 
taining the tribal assent to the cession and relin¬ 
quishment of the several reservations: 44 the njiale 
adults over 18 years of age of the band or tribe of 
Indians occupying and belonging to such reserva¬ 
tions ’ ’; the contention apparently being that actual 
residence is not essential if it be shown the Indian 
in fact belongs to the reservation established for his 
band. 

The reason for the provisions in the treaties with 
the Chippewas according to them the privilege of 
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hunting and fishing in the territory ceded by them 
is very apparent. The diminished reservations 
created for their use and residence were within the 
ceded territory and it was evidently deemed proper 
to continue this ancient right at the pleasure of 
the President or until other disposition was made 
of the lands. But that the ultimate removal of the 
tribe or bands to the diminished reservations set 
apart for them was contemplated there can be no 
question. In fact as above shown, the privileges 
granted the Indians under the treaties of 1837 and 
1842 were revoked by the order of the President in 
1850 and the Indians then on the ceded lands were 
required to remove to their unceded lands. After 
the passage of the act of January 14, 1889, reim¬ 
bursable appropriations were made for the removal 
of the Indians as provided in that act. 

It appears that during the progress of the work 
of the commission appointed under the act of 1889, 
to take a census of the Indians repeated requests 
were made of the commission for instructions and 
the Indians themselves at the meetings held on the 
different reservations were continually seeking in¬ 
formation as to the meaning of the various pro¬ 
visions of said act and as to whether persons living 
in Wisconsin were entitled to enrollment. At one 
of these meetings the question was directly put to 
the commission as to the construction placed upon 
the words “occupying and belonging” contained 
in the act of 1889 and the answer was “that in- 
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eludes those living on the reservations and who are 
actual occupants.’’ The language of the act is 
4c occupying and belonging” not “occupying or 
belonging. ” This language is significant in view of 
the fact that the object contemplated by the law 
was the removal of the Indians to the diminished 
reservations set apart for them. In report ojf the 
commission made in December, 1889, it was feaid: 

In taking the census, which was a tedious 
work, we took unusual pains to see that all 
rightful persons were included and in every 
case not only submitted it to the Chiefs and 
leading persons of the tribe, but secured 
their presence and assistance. After having 
explained to them the importance .of ac¬ 
curacy they fully and honestly gave their 
best efforts to insure its correctness. 

The Commission further stated that in Mxchi- 
___ \ 
gan, Wisconsin, and elsewhere they knew there 

were persons of Chippewa blood who would claim, 

i 

and no doubt may be entitled to the benefits of the 
act of 1889, who were for stated reasons forced to 
separate from their bands and seek a living else- 
where who, now that they could hold lands in gev- 
eralty and come under the protection of the law, 

, • V . I 

would return to their old homes. Consideration 
for such persons was suggested. 

In 1891, the assistant Attorney General for this 
Department was asked for an opinion as to whether 
any persons whose names were not on the census 
roll of the Chippewa Indians made under the act 
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of 1889 should be placed thereon and permitted to 
share in the benefits of said act. In rendering said 
opinion under date of February 18, 1895, it was 
said: 

By Section one, the commission is di¬ 
rected to negotiate 4 4 with all the different 
bands or tribes of Chippewa Indians in the 
State of Minnesota,” and to make an ac¬ 
curate census 44 of such tribe or band.” Sec¬ 
tion three in describing the Indians to be re¬ 
moved to White Earth, says, 4 4 all of said 
Chippewa Indians in the State of Minne¬ 
sota.” Section seven declares that the fund 
obtained from sales shall be placed in the 
Treasurv of the United States, 4 4 to the 
credit-of all the Chippewa Indians in the 
State of Minnesota.” 

From these repeated expressions I con¬ 
clude that Congress legislated in this act 
only for Chippewa Indians actually resident 
in the State of Minnesota and that none oth¬ 
ers should be enrolled. 

Objections were subsequently made that a great 
many Chippewas in Wisconsin were erroneously 
on the census roll prepared by the Commission as 
Minnesota Chippewas and were wrongfully par¬ 
ticipating in benefits under the act of 1889, which 
excludes residents of Wisconsin from these benefits. 
These complaints were investigated by the Com¬ 
mission in 1893, extensive hearings being held. It 
developed at these hearings that prior to the act 
of 1889 a Chippewa Indian could draw his annuity 
wherever he happened to be. It was during this 
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period that the family of Mrs. Coburn drew annui¬ 
ties and at a time when many of the Pond Dti Lac 
band of Chippewas were still using the territory 
ceded to the United States but with the privilege 
granted to the Indians to hunt and fish in said terri¬ 
tory until they were required to move. This Situa¬ 
tion, however, was changed by said act of 1889, 
which expressly relates to Indians in Minnesota 
and not to those in Wisconsin. It was a prevalent 
impression at the said hearings that Indians of the 
Fond Du Lac band remaining in Wisconsin had no 
rights under the act of 1889, even though nearly 
related to persons enrolled in Minnesota. The 
Commission at these hearings called attention to 
the fact that there had been an interpretation of 

I 

the act. of 1889 in this respect by the Assistant At¬ 
torney General in 1891, and that he had distinctly 
held that said act did not apply to Wisconsin! In¬ 
dians—it was for the Minnesota Chippewas only. 
It appears that the Indians to which objection was 
made at said hearings, lived principally in and 
around Superior, Wisconsin, and claimed rights as 
Pond Du Lac Indians. It was shown that thev 

i • 

lived at that place both before and after the acf of 
1889, and continued to reside there. 


It appears that the mother of Mrs. Cobum ap¬ 
plied for enrollment under the act of 1889 but Ithe 
commission refused to enroll her presumably | on 

I • 

the ground that the family never removed to the 
Pond Du Lac Reservation in Minnesota but i*e- 
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mained in tlie vicinity of Superior, Wisconsin. 
Mrs. Cobum herself states that the Indians on that 
Reservation did not want them and said we “were 
Superior Indians and had no rights on the 
Reservation.” 

In 1895 certain questions relating to the act of 
1889 were submitted to the Assistant Attorney 
General for this Department which apparently 
embarrassed the Commission and retarded their 
work, one of which was: “Is a Chippewa Indian 
who is an actual resident of another State or terri¬ 
tory entitled to the benefits of the act?” In decid¬ 
ing this question reference was made to the objec¬ 
tions above referred to against the retention on the 
rolls of a large number of Wisconsin Chippewas 
and to the investigation held on the Fond Du Lac 
Reservation in 1893, also to the above opinion of 
February 18, 1891, by the former Assistant At¬ 
torney General. Among the papers transmitted 
with the records was certain correspondence with 
the ex-chairman of the Chippewa Commission 
bearing on the question under consideration in 
which he stated “I did not construe act of 1889, so 
as to include Indians residing in Wisconsin, but 
to such as under the treaty of 1854 were tempo¬ 
rarily absent and claimed their permanent resi¬ 
dence according to Indian custom, on the Fond Du 
Lac Reservation, they never having severed their 
connection with that tribe.” 

The Assistant Attorney General in opinion of 
May 24, 1895, held that there was no variance be- 
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tween the theory of the exchairman of the Chip¬ 
pewa Commission and the decision of the former 
Assistant Attorney General under date of Feb¬ 
ruary 18, 1891, and further stated among other 
things: j 

A Chippewa Indian whose permanent 
home, according to the custom of that fribe, 
was on the Fond du Lac Reservation, who 
was temporarily absent, and who has not 
severed his connection with that tribe, has 
not lost the qualification of an actual presi¬ 
dent of the State of Minnesota, within the 
purview of said act of January 14, 1889, 
supra, and the decision of Assistant Attorney 
General Shields. j 

That decision, in my opinion, is unques¬ 
tionably correct. No other construction of 
said act, under the ordinary meaning of the 
terms used, could be given, without adding 
to the language of the act, which this De¬ 
partment has no power to do. If it operates 
unjustly or inequitably, additional legisla¬ 
tion will be necessary to correct the evil, j 
It therefore becomes a question of fact 
for the commission to determine in such in¬ 
dividual cases, as to who is an actual resident 
of the State of Minnesota, under the pro¬ 
visions of the act of January 14,1889, supra, 
at the date of its passage. 

It is not claimed by Mrs. Coburn that either she 
or her mother ever resided on the Fond du fjac 
Reservation in Minnesota. Her contention is that 
she did not lose any right with the Fond du Lac 
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band by remaining in Wisconsin in view of the 
treaty provisions of 1854. Neither Mrs. Cobum 
nor any members of her family through whom she 
might claim have ever established a permanent 
home on the Fond du Lac Reservation. The rule 
to be applied in case of those “temporarily absent” 
from the Reservation as indicated by the exchair¬ 
man of the Chippewa Commission and the Assistant 
Attorney General in his opinion of 1895 is in no 
way applicable or helpful. 

The object of Mrs. Coburn’s application for 
enrollment with the Fond Du Lac band is not for 
allotment, but for annuity under section 7 of the 
Chippewa act of January 14, 1889. This Depart¬ 
ment held in the case of Minnie 3. Sparks (36 L. D. 
254), that residence on the reservation is requisite 
to the right of an allotment of land under said act 
of 1889, but an Indian entitled to annuities arising 
from the sale of ceded lands under section 7 thereof 
does not forfeit his right thereto by removing from 
the reservation. This was on the theory, as clearly 
appears throughout the decision in that case, that 
while residence is necessary to the taking of an 
allotment, the act contains no requirement for con¬ 
tinuity of residence by the allottee after obtaining 
an allotment, especially in view of the saving pro¬ 
visions of section 6 of the general allotment act of 
February 8, 1887 (24 Stat. 388), to which act 
express reference is made in the act of 1889. The 
facts in that case were that Mrs. Sparks lived on 
the reservation until the death of her mother, 
% 
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which occurred when the daughter was eight years 
of age. 

The subsequent case of Oakes v. United States 
(172 Fed. 305), which cited with approval the 
Sparks case, had under consideration the Chippewa 
act of January 14, 1889. The position was taken 
that said act did not expressly nor by necessary 
implication displace the saving provisions of the 
act of 1887 above referred to, nor render those pro¬ 
visions less applicable to the Chippewas in Minne¬ 
sota than to other Indians. The question as to the 
right of a Chippewa Indian resident of another 
state than Minnesota was not involved in the Oakes 
ease. All persons involved in that case were resi¬ 
dents of Minnesota. The mother of Mrs. Qakes 
was a full-blood Chippewa, who was enrolled) and 
recognized during all her life as a member oi her 
tribe and was living on the Reservation at WhRe 
Earth, Minnesota, at the time of her death. '[The 
daughter was by birth a member of the same tribe 

i 

and was enrolled and recognized as such from the 
time of her birth. She married a white man and 
for a time lived in the Chippewa country. # She had 
a daughter bom in the Chippewa country, who was 
enrolled and recognized as a member of the same 
tribe as that of her mother, who subsequently took 

her to St. Paul, where she grew to womanhood. 

* 

She was married twice and had two daughters. 
These daughters were bom and reared in St. Paul,, 
and never were enrolled or recognized as members 
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of the tribe, and were married to white men. The 
Court held that Mrs. Oakes and her daughter, who 
formerly were members of the tribe, were within 
the saving provisions of the act of 1887, and so 
entitled to share in the allotment and distribution 
of the tribal properties under the Chippewa act of 
1889, but that the granddaughters of Mrs. Oakes 
were not so entitled. Facts considered, there is 
nothing in the Oakes ease that can fairly be con¬ 
strued as favoring the situation occupied by Mrs. 
Coburn, which is controlled rather by the principles 
laid down in the opinion of the Assistant Attorney 
General under date of February 18, 1891, and May 
24,1895. 

February 17, 1919, the Solicitor for the Depart¬ 
ment rendered an opinion on questions that had 
arisen as to the rights to certain children born to 
persons whose names appear on the rolls of the 
various bands of Chippewa Indians in Minnesota 
to share in the interest accruing upon the fund 
arising under the act of January 14, 1889. - It is 
contended in behalf of Mrs. Cobum that under this 
opinion she is entitled to annuity payments because 
she was of the tribal membership at the date of the 
act. It was held in said opinion: 

* * * But so the trust is settled. And 

nowhere in its terms of settlement is either 
residence with or continued or “recognized” 
membership of the tribe, or birth on the res¬ 
ervation, or United States citizenship, or any 
other qualification mentioned, save only be- 
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ing “a Chippewa Indian”; i. e., possession, 
in whole or in part, of the blood of one of 
the originally enrolled members of that 
tribe. ! 

The issue, then, includes all the lineal de¬ 
scendants of the ancestor. But the ancestor 
must be found to have been of the tribal 
membership at the time of the creation of 
the trust. 


This holding has been interpreted as referring 
to enrollment by the Chippewa Commission under 
the provisions of the act of 1889, and as heretofore 
shown neither Mrs. Coburn nor her ancestors were 
enrolled by that commission. 

The foregoing fairly shows the settled construc¬ 
tion that has been placed upon the Chippewa act 
of 1889, and under all the facts and circumstances 
my opinion is that the Department would not be 
justified in reopening the matter for the purpose of 
enrolling the applicant herein as a Minnesota Cljiip- 
pewa, in view of the provisions of said act. 

Respectfully, ! 

(Signed) John H. Edwards, j ' 

Solicitor. 

Approved February 29,1924. 

(Signed) F. M. Goodwin, 

Assistant Secretary. 
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